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What’s happening?
Canadians are in the middle of a paradigm shift when it comes to how we

REVIEWERS

oversee the management of our lands, water and resources. The change

Nathan J. Bennett, PhD, Institute for
Resources, Environment and Sustainability,
University of British Columbia

is one of governance – that is, who makes the decisions and how we de-

Georgia Lloyd-Smith, Staff Lawyer, West
Coast Environmental Law

cide what management actions to take. Since time immemorial, Indigenous
people have governed what is now known as Canada using their own laws.
Now, the Canadian government is beginning to recognize the importance of
sharing governance authority with Indigenous people.

Setting of the historic Skedans Village, Gwaii Haanas National Park Reserve and Haida
Heritage Site. (Photo: Kim Wright)
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Evidence of this governance shift can be found in an

and areas conserved by Indigenous peoples and lo-

October 2016 statement from the Assistant Deputy

cal communities.6

Minister of Fisheries and Oceans Canada (DFO) Philippe Morel. Speaking about DFO’s marine protection

2) When it comes to conservation measures, aca-

measures, he said, “… other measures may also in-

demics and practitioners around the world have

clude certain area-based species at risk critical hab-

increasingly recognized that a rights-based ap-

itat, and they may include some Indigenous and com-

proach, which uses bottom-up processes and is

munity conservation” (emphasis added).

locally governed, can be more effective at achiev-

2

ing long-term conservation outcomes than colonial
Indigenous and community conservation is a form of

forms of conservation.7,8 The use of local rules and

conservation in which peoples with collective rights

customs for governance, monitoring and enforce-

and a historical and custodial relationship with a tra-

ment, along with local buy-in to the establishment

ditional territory are recognized as the primary de-

and the outcomes9 contrasts with colonial conser-

cision-makers of where and how conservation should

vation structures that use a top-down approach

occur within those territories.

and often divert access and resources away from
local populations.10 Those most familiar with the

There are a number of reasons why Fisheries and

species and ecological processes, and who have had

Oceans Canada may have made this statement.

experience governing their territories for thousands of years, have the most at stake regarding

1) In Canada, Indigenous peoples have constitution-

the long-term impacts of their decisions. Taking

ally protected rights to their traditional territories

responsibility for both the terrestrial and marine

that can include decision-making rights. These

components of their territories, Indigenous peoples

rights arise because Indigenous peoples have gov-

and local communities are often those who are best

erned their territories since long before contact

suited to govern.11,12

3

with Europeans. Indigenous peoples also have cultural, linguistic and spiritual connections to these
territorial landscapes and seascapes.

3) T
 he Government of Canada is actively engaged

These rela-

in expanding marine protection in order to meet

tionships to the land and sea are built upon thou-

Canada’s Biodiversity Target 1 of 10 percent mar-

sands of years of interdependence that has created

ine areas protected or conserved by 2020.13 The ap-

responsibilities for taking care of the natural world.

proaching deadline of 2020 has prompted the fed-

In modern times, one expression of this respons-

eral government to question what they can count as

ibility to the natural world is in self-identified

“protected areas.” (See also the Marine Protected

areas by Indigenous peoples exercising the right

Areas article in this theme.)

4,5

and responsibility to collectively self-govern. Such
areas of self-governance for conservation purposes

Internationally, four governance types for protect-

are known as ICCAs, which stands for territories

ed areas qualify to be counted against Convention
on Biological Diversity (CBD) targets: Governance by
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Photo: Kim Wright.
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governments (applies to most existing Canadian ter-

areas have been declared by Indigenous governments

restrial parks and marine protected areas [MPAs]),

as tribal parks16,17 (discussed below), but whether In-

private governance (e.g., lands owned by the Nature

digenous governance of these areas is legally recog-

Conservancy), shared governance (government/pri-

nized by the Crown in Canada and whether they may

vate or government/Indigenous), and Indigenous and

be counted toward Canada’s biodiversity targets re-

local community governance.

In a 2016 Federal re-

mains unclear. The federal government and many In-

port, one terrestrial protected area in the Northwest

digenous governments recognize the lack of protected

Territories is recognized as under “Indigenous and

areas under Indigenous governance and see a poten-

local community governance.”

tial opportunity.18

14

15

In addition, several

Why is it important?
The history of the governance of biodiversity conserv-

al governments. If the Canadian approach to conserv-

ation and Indigenous peoples in Canada is a troubled

ation governance in the future were to be aligned with

one, but the situation is improving. Indigenous

international standards, such as the United Nations

peoples have gone from being forcibly evicted from

Declaration on the Rights of Indigenous Peoples,20 it

their lands to make way for protected areas19 to today’s

would include appropriate recognition of Indigenous

co-governance agreements with provincial and feder-

governance of conserved areas in their territories.

What is the current status?
Currently, the federal government is working with 17

of Indigenous, federal and provincial governments,

First Nations in central and northern B.C. and with the

is under way to coordinate the network design pro-

provincial government to craft a tripartite co-govern-

cess. The possibility for some First Nations’ governed

ance agreement that will support a jointly established

areas within the MPA network does exist,22 and, if this

network of MPAs in the Northern Shelf Bioregion.21

occurs, these will be the first recognized Indigenous

At the same time, the work of the Marine Protect-

governed MPAs on our coast.

ed Area Technical Team (MPATT), a joint initiative
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The Evolution
The following selected milestones do not include all
of the legal and political events that have influenced
the progression of the rights of Indigenous peoples in
Canada, but they do illustrate a summary of the evolution in governance of biodiversity in B.C. (Figure
1). Generally, the evolution consists of an increasing
level of Indigenous involvement in governance – from
consultation to co-management, and leading toward
Indigenous governance.

First Nations and Province complete marine plans, April 2015.
(Photo: Province of British Columbia, Flickr, CC BY-NC-ND 2.0)

Consultation
Even after section 35 of the 1982 Constitution was en-

they had never relinquished their rights to their terri-

acted, Indigenous peoples were not necessarily treat-

tories. Therefore, Indigenous peoples were not stake-

ed differently from stakeholders or special interest

holders, but governments.29 In 2004, the Haida deci-

groups, such as tourism associations, in a region. In

sion from the Supreme Court of Canada established a

this period of consultation, provincial or federal gov-

clear duty to consult Indigenous peoples prior to de-

ernments made final decisions, with or without In-

cisions that could impact their constitutionally pro-

digenous input.

tected rights.30

27,28

Some Indigenous peoples refused

to participate in “consultations” because in their view

Following page: Figure 1: Selected Milestones in the evolution of Indigenous governance over territories in B.C.
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Evolution of Indigenous governance
over territories in B.C. SELECTED MILESTONES
1763

1763–1973

Royal Proclamation:
Recognized the rights and
title of Indigenous Peoples
in Canada to their
territories.23

The rights and title of Indigenous
peoples were not respected for
many years as the Crown
governed with impunity and
sold lands without the consent
of the traditional custodians and
original occupants.24

1982

1990
Sparrow case: Crown legal
case that protected the First
Nation’s "right to fish" as a
Section 35 Constitutional
right that was never
extinguished by any prior
agreements or treaties.

The Constitution Act:
Section 3526 re-affirms
existing aboriginal and
treaty rights originally
recognized in 1763, marking
a turning point for
Indigenous peoples in
Canada.

2002
BC New Relationship
Accord: BC/First Nations
government-to-government
structures created for
working together on
decisions about the use of
land and resources.

Pacific North Coast
Management Area Marine
Planning Process (PNCIMA):
Tripartite federal/provincial/
Indigenous collaborative
governance MOU signed for
the Great Bear Sea.

Tsilhqot’in case demonstrates
the constitutional right and
aboriginal title to a traditional
territory with title to lands
outside a reserve formally
recognized for the first time.
Implications for marine
territories are unknown.

Calder case25 recognized
Indigenous title to their
traditional territory based
on occupation. This led to
the Nisga’a Treaty, the first
modern day treaty that
established the legal right
to self-governance.

Archipelago Management
Board: Government of
Canada and the Haida
Nation create a
management board and
agree to disagree about
who has sovereignty. First
co-management example.

Great Bear Rainforest Agreements:
Government-to-government land
and resource protocols signed
between B.C. and 26 First Nations.

2014

1980

1993

2002–2007

2010

1973

1997
Delgamuukw case: Shows
Aboriginal Title is a Section
35 Constitutional right.

2008
Haa'uukimun Tribal Park
created by Tla-o-qui-aht
First Nations as a
sovereign claim to their
traditional territories.

2015–2017
Marine Plan Partnership (MaPP):
Provincial/Indigenous collaborative
governance, planning, and
implementation agreements for
the Great Bear Sea.
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Meares Island Tribal
Park created and
governed by the
Tla-o-qui-aht First
Nations.

2010
Gwaii Haanas Marine
Agreement: Canada's
first Indigenous/
federal co-governed
integrated land/sea
management area.

2016
Great Bear Act: Great Bear
Rainforest Agreement is
legislated by the
Government of B.C., making
it enforceable by law.
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Co-management
In 1993, the Government of Canada and the Haida

Nations in 2009 through legislation and negotiated

31

Nation created the Archipelago Management Board.

co-management agreements. This represents a step

Each of the two parties claimed sovereignty to Gwaii

toward acknowledging and remedying past exclu-

Haanas and the surrounding waters, but agreed to set

sionary decisions, but does not go as far as shared or

their differences of opinion aside. Their agreement

Indigenous governance.35

states this and acknowledges a common vision, and
agreement to work together to cooperatively manage

In 2010, the Gwaii Haanas Agreement36 was extended

Gwaii Haanas. The area was first designated by the

to include the newly designated Gwaii Haanas Nation-

Haida Nation as a Haida Heritage Site and then joint-

al Marine Conservation Area Reserve. The Archipel-

ly with the Government of Canada as a National Park

ago Management Board is currently (as of December

Reserve. The Management Board, made up of equal

2017) developing an updated management plan for

members of both governments, is Canada’s first ex-

the whole area, including this 1,400 square-kilometre

ample of co-management that includes co-govern-

marine area.37

ance, where decisions are made by consensus.
Between 2010 and 2015, 17 coastal First Nations creThe New Relationship Accord between B.C. and

ated marine use plans for their territorial waters and

First Nations in 2002

resulted in new govern-

extended co-management agreements with British

ment-to-government structures for working together

Columbia to include the marine portions of their ter-

on decisions about the use of land and resources, al-

ritories. The Haida Gwaii Strategic Land Use Agree-

though final decision making authority lies with B.C.

ment and the Kunst’aa guu – Kunst’aayah Reconcilia-

32

tion Protocol38 was modeled after the consensus based
The Great Bear Rainforest Co-Management Agree-

Gwaii Haanas Agreement. The Marine Plan Partner-

ments with 26 First Nations followed, as did co-man-

ship (MaPP)39 letter of intent, drawn up between 17

aged, but not co-governed conservancies, including

First Nations and the Province of B.C., stipulates con-

many that extend into the marine environment, de-

sensus-based decisions.40

33

signed to allow for First Nation’s use and respect their
role as traditional custodians.34

A tripartite co-governance agreement41 is currently
being crafted (as of December 2017) between the same

Land that had been included in the Pacific Rim Na-

17 Nations, the Province of B.C. and the federal gov-

tional Park Reserve (PRNPR) with little or no con-

ernment to support joint design and establishment of

sultation was returned to the Tla-o-qui-aht First

the Northern Shelf Bioregion MPA Network.42
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Indigenous Governance
In 1980, the Tla-o-qui-aht First Nations created the Mear-

responsibility for the land management is an assertion of

es Island Tribal Park and then, in 2008, the Haa’uukimun

right and title. However, jurisdictional clarity has not been

Tribal Park, in their traditional territories on the West

achieved. The Crown recognizes the duty to consult in the

Coast of Vancouver Island. These parks are assertions of

traditional territories, but has not legally recognized the

sovereignty over traditional lands. The governance sys-

sovereignty of the Tla-o-qui-aht as the decision-makers

tem includes the elected Chief and Council, who hold legal

over territory beyond the reserve lands.43

jurisdiction and authority inside reserve lands, and the
hereditary chiefs. By combining elected and hereditary
governance systems, the Tla-o-qui-aht have expressed
their sovereignty claim to include traditional territories
as described in their land-use plans. The assumption of

Indigenous governed protected areas, also known as ICCAs, are the next step – areas for conservation purposes
identified by Indigenous peoples exercising the right and
responsibility to collectively self-govern that are appropriately recognized by Crown governments.

What is being done?
In 2017, Environment and Climate Change Canada

Further, the federal government officially adopted the

(ECCC) created a National Steering Committee and

United Nations Declaration on the Rights of Indigen-

process (called Pathway to Target 1) to help clarify

ous Peoples (UNDRIP)46 in 2016 and the newly formed

what Indigenous protected areas, ICCAs for example,

government of B.C. gave all ministers a mandate47 to

would look like in a Canadian context.44 The Steer-

adopt and implement UNDRIP in September 2017.48

ing Committee set up an Indigenous Circle of Experts
(ICE) to help inform ECCC on how Indigenous Protect-

In order to redress the legacy of residential schools

ed or Conserved Areas (IPCAs) will help Canada meet

and advance the process of Canadian reconciliation,

its terrestrial biodiversity targets.

the Truth and Reconciliation Commission developed

45

Although marine

protection targets are not considered in the pathway

94 different calls to action.49

process, Fisheries and Oceans Canada (DFO) is participating and may be able to apply forthcoming recommendations in a marine context.
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United Nations Declaration on the Rights of
Indigenous Peoples
UNDRIP ON GOVERNANCE:

“Indigenous peoples have the right to participate in decision-making in matters,
which would affect their rights, through representatives chosen by themselves in
accordance with their own procedures, as well as to maintain and develop their own
indigenous decision-making institutions.”

UNDRIP ON TERRITORIES:

“Indigenous peoples have the right to the lands, territories and resources which
they have traditionally owned, occupied or otherwise used or acquired; and, (2) Indigenous peoples have the right to own, use, develop and control the lands, territories and resources that they possess by reason of traditional ownership or other
traditional occupation or use, as well as those which they have otherwise acquired.”

UNDRIP ON CONSERVED AREAS:

“Indigenous peoples have the right to the conservation and protection of the environment and the productive capacity of their lands or territories and resources. States
shall establish and implement assistance programmes for indigenous peoples for
such conservation and protection, without discrimination.”
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What can you do?
Individual and Organization Actions:
• Become familiar with and implement the Truth and Reconciliation Commission calls to action and UNDRIP50
in your own workplaces.
• Know which Indigenous peoples’ territories your home or workplace is in, and comply with the land and
resource use guidance documented in their land and marine use plans.51
• Learn about tribal parks or ICCAs in your region, and support Indigenous-led tourism and educational opportunities when available.
• Contact your MLA and hold the B.C. government accountable to their commitment to UNDRIP and the Truth
and Reconciliation Commission’s calls to action.
• Contact your MP and hold the federal government accountable to their commitment to UNDRIP and the Truth
and Reconciliation Commission’s calls to action.
• Conservation organizations should use both socially responsible and ecologically effective policies and practices in the conservation of marine areas, as described in the Appeal for a Code of Conduct.52
• Before supporting government- or conservation organization-led actions concerning resource use or protected areas, confirm that the First Nations, whose territories will be impacted, support the action.

Government Actions and Policy:
• Formally recognize Indigenous rights and title to their lands.
• Recognize the land and marine use plans of B.C.’s Indigenous peoples through the establishment of implementation agreements when requested.
• Establish mechanisms to recognize and support the creation of tribal parks or ICCAs as an “other effective
area-based conservation measure” under the Convention on Biological Diversity.
• Establish collaborative decision-making processes and co-management bodies.
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Resources
Information on territories and areas conserved
by Indigenous peoples and local communities
internationally:
iccaconsortium.org

Governance partners for the Northern Shelf Bioregion
Network of Marine Protected Areas process:
http://coastalfirstnations.ca/our-sea/collaborativegovernance-and-reconciliation-with-first-nations

The Indigenous Circle of Experts established by
Environment and Climate Change Canada and
Parks Canada to provide advice on how Canada can
appropriately recognize Indigenous Protected and
Conserved Areas:
http://www.conservation2020canada.ca/ice
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